IT 99-0078-G L 09/21/1999 ALTERNATI VE APPORTI ONMENT

CGeneral Information Letter: Unsupported statenment that separate
accounting nore accurately reflects business activities in Illinois
is insufficient to grant petition to use separate accounting.

Sept ember 21, 1999
Dear :

This is in response to your letter dated Sept enmber 16, 1999, in which you
reqguest perm ssion for XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX t0o use an alternative
met hod of apportionnment, pursuant to Section 304(f) of the Illinois Income Tax
Act (the "Il TA"; 35 ILCS 5/101 et seq.). The nature of your letter and the
i nformati on you have provided require that we respond with a General Infornmation
Letter, which is designed to provide general information, is not a statement of
Departnment policy and is not binding on the Departnent. See 86 IIl. Adm Code
1200. 120(b) and (c), encl osed.

In your letter you have stated the foll ow ng:

This request to use the direct or separate accounting nethod rather

than the apportionnment nethod in preparing the Illinois Partnership
Repl acenent Tax Return (Form IL-1065) to determine the proper anount
of Illinois income to be allocated to each of the partners is

respectfully submtted by XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX and
relates to the taxable year ended Decenber 31, 1998 and al

subsequent tax years. The partnership's federal enpl oyer
identification number is XXXXxXxxxxx. The partnership will be filing
an Illinois Conposite Incone and Replacenent Tax Return (Form IL-
1023-C) on behalf of all partners who elect to be included fromits
60 eligible nonresident individual partners. The partners are
residents of several different states, but the mpjority are residents
of XXXxX.

The partnership's business activities consist of acquiring existing
or developing nonresidential rental real estate, financing and
| easing such real estate, and disposing of such real estate as
necessary in order to neet the real estate needs of other businesses.
Detail ed accounting records are nmaintained on a property-by-property
basis. Although the properties are |located in many different states,
it is easy to determne the income associated with any one property
at all tinmes because separate accounting records are maintained for

each and every rental real estate property. Therefore, the
partnership will know exactly how nuch tax is due in Illinois on
behalf of any partner if separate accounting is allowed. | f
apportionnment is required, it will be very hard to determ ne how nuch
of each partner's periodic distributions need to be reserved to pay
their share of taxes with the Illinois conposite return.

Additionally, separate accounting is the npbst accurate way for the
nonresi dent partner taxpayers to pay their fair share of tax in
Illinois, as well as for the State of Illinois to collect its fair
share fromthe taxpayers.

Response
Section 304(f) of the IITA provides:

If the allocation and apportionnment provisions of subsections (a)
through (e) and of subsection (h) do not fairly represent the extent
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of a person's business activity in this State, the person my
petition for, or the Director nmay require, in respect of all or any
part of the person's business activity, if reasonable:

(1) Separate accounting;
(2) The exclusion of any one or nore factors;

(3) The inclusion of one or nore additional factors which wl|
fairly represent the person's business activities in this State; or

(4) The enploynent of any other nmethod to effectuate an
equitable allocation and apportionment of the person's business
i ncone.

Taxpayers who wish to use an alternative nmethod of apportionnent under this
provision are required to file a petition conplying with the requirenments of 86
I1l. Adm Code Section 100.3390, a copy of which is encl osed.

Your request fails to nmeet the nost inportant substantive provision of that
regul ation, because it fails to mke any showing that the statutory
apportionment nethod does not "fairly represent the extent of the person's
business activity in this State.” 86 I1ll1. Adm Code Section 100.3390(c)
descri bes the burden of proof for making this show ng.

Your request contains no facts that would support a conclusion that separate
accounting is appropriate. For exanple, you do not address the issues of how
adm ni strative, property nmanagenent and financing expenses are allocated anong
the various properties under separate accounting or explain why such allocation
better reflects the extent of the taxpayer's business activity in Illinois than
does the statutory apportionnment nethod. Accordingly, your petition cannot be
granted at this tine.

Pl ease note that 86 IIl. Adm Code Section 100.3390(e)(1) requires a petition to
be filed at least 120 days prior to the due date (including extensions) for the
first return for which perm ssion is sought to use the alternative apporti onnent
met hod. A petition filed Septenber 16, 1999, will only allow a taxpayer to use
the requested nethod on original returns due on or after January 14, 2000.

As stated above, this is a general information letter which does not constitute
a statenment of policy that applies, interprets or prescribes the tax |aws, and

it is not binding on the Departnment. |If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please
suppl ement your petition so that it conplies with the provisions of 86 IIl. Adm

Code Section 100. 3390.

Si ncerely,

Paul S. Caselton
Deputy Chi ef Counsel -- Inconme Tax



